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Passed by Shri Uma Shanker Commissioner (Appeals) Ahmedabad

7T 3TT 3rrga, arrsn zye, srsarara-Ill <1111cfc11C'lll aNr mTfr ~ ~ :16/D/GNR/NK/2018-19
fits : 13-11-2018 h @fora

Arising out of Order-in-Original: 16, 17&18/D/GNR/NK/2018-19, Date: 13-11-2018 Issued
by: Assistant Commissioner,CGST, Div:Gandhinagar, Gandhinagar Commissionerate,
Ahmedabad.

'cf <II41 C'1$df ~ >ITI1cJlcfr cof -;,r:r ~ tfdT

Name & Address of the Appellant & Respondent

M/s. Amulfed Dairy

coW arfh gr 3r4le srkr sriihs rra mar & ata s srlr mfr zqenfenf Rt aag ,re: ~1¼111~
cpl" 3fCT@ m TR}"lffOT~>RWf cox "'ffqi"fil % I

I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

lard lal qr gqlrur arr4a
Revision application to Government of India :

(1) tanr zges arf@Rm, 1994 c§l" 'cfRT 3krr@ ~ ~ 1TC! '1flIBT cfl <ITT if~ 'cfRT <!TT '3"9"-'cfRT cfl
}[~~ cri 3TcJl"@ grlerur am4a 'ra Rra, qra lat, fa inreI, lua frr, aft +ifra, fa cftq
'lfcl,'f, m=r<l" mrf, n{ fcRt : 110001 cpl" c§l- "GfAT ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

ii) af ma c§l- Nf.t a mm i ura ?ftR aoran f@hat queIz 3rrre m fcpxfr ~ "'ffau rwsm r ma g; mif #, m fcpxfr~ m~ # "cfffi" cIB fcpxfr~ # m fcpxfr~ #. m
+l"ffi c§l- WcluIT cfl cfRr.:r ~ "ITT I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(xN) 'lfRa cfl <ITITT" fcpxfr ~ m m fuffaa r tR m +{ffi a ffafu j suitr yea a4 m q urea
~ cfl memi \JIT 'l'.fffif cri <ITITT" fcpxfr ~ mm #~% I

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which a per-te,t;. o any
country or territory outside India. •%..%<,:,,
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(<T) rf zyc r ma fhg f@a 'l1ffif are (ura zu qr a) Rafa fan <Tm l=f@" m 1 ;:i

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

r zifa sn 6it saraa zgcr # rat frg it spt Re mr at nu{ & shh h arr?r sit gr err ya
A"lf1'f <B"~ ~. 3flfrc;r * am tnfur cJT W'flf <Nm <llq if fcmr~ (.=r.2) 1998 mxr 109 rr frgaa fag nT
"ITT I .

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such ord?r is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ha sarazc (3r4ta) Rmra8, 20o1 #a fm s # sinfa Raff&e qua in sy--s uRit ##, fa
srrkr a uf arr? hfa f#a Rt +jfff * '41m ~-~ ~ a1'tfrc;r~ <51" err-err mwrr cB" x=rr:?:f~~ fclxrr
mt aiRRg1 Ur rer arr <. ml qnff aftrRr mxr 35-~ fefRa #t cB" 'l_fmR cB" x=l¥ cB" ~ 'tt31N-6 ~
<51" mfr 'lfr 5Al" ~ I

The above application shall be made in duplicate in .Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) Rfur 3r4a # rer ui ica van vlq? zn Ura a m -mm 2001-m 'l_f@Ff cj5f ~ 3ITT"
uiifiivsva arr unrar "ITT 'ill 1 ooo/- <51" tBIB 'l_f@Ff cl5T ~ I .
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One 0
Lac.

v#tar zyc, 4tr nraa zyG vi tara a4la4 nrznf@raw a uf 3ft
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a4tr sna zyc 3r@)fr, 1944 cj5f mxf 35- UO<Tf/35-~ cB° aftrRr:

LJnder Section 358/ 35E of CEA, 1944 an appeal lies to :-

aafRra uRba 2 (1) en if a4al; 37gar arcarar #t ar@ca, ar4tit a ,ni:rc;f if ffl~.~~
gesg hara 3al#a nrzn@raswr (Rec) a6t uR?a Mir ff8sr, re<nar i qur +ifs, as#rt
mraf, .3RJRcIT , 3l(lJ.it;liillG, ~ 380016

0

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

(2) Ra 5arr yea (r4ta) frat, 2oo1 #t rr s sifa vua zg--3 feufRa fhg 37fir 3r@#tr
mrzn1feraoi #t nr{ 3r4la f@g 3rfi fg Ty 3er 6t ar ufj fer uei sar zycen at 'l'ff1r, .zm;, cl5T 1'ff1r 31'R
urn ·Tur uif Ty 5 GrTra % cfITT ~ 1000/- ffi~ i?rfr I 'Gl'ITT ~ ~ cl5T 'IWT, <ZlTG'f <51" l=frT
3it rzar mar ifIr q; 5 4lg zT 50 GT T "ITT ill ~ 5000 /- tBIB ~ i?rfr I 'Gl'ITT ~ ~ cl5T 'IWT, <ZlTG'f
cl5T i=niT am cifllT<lT Tzar uifT I; 50 TI IT UR vnrr % cfITT ~ 10000 /-m ~ 6'rfr I cl5T tBIB Wfllcp

fGrer afia zrr # a i vier #t rt1 zu yrz G ten ft#t mf r4sf ea #a as #t
zIrr nr z

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) ff? z arr?r i a{ p ssi armhr it r@a asir fuh ar grar srfr in a
fear nnar fey ger it g; sf fa far ularfaa fkg zuenferf srfhr rznf@raw at vs srfrr
<TT~ "fRc/'>'R <ITT~~ fclxrr iJITTIT -g I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one ap ~-...... lla~t
Tribunal or the one application to the Central Govt. As the case ma 11==~ otd
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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· One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) gr sit ii@u mrci al friar aa ar Raif at 31N 'lfr ant= anaffa fur urr ? it var zc, ta
sneer gcan vi hara ar4l#hr nrzarf@raswr (raff@4f@) fra, 1982 -q f.li%cr t I • . ·

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) ~ ~Q'cfi, cficr~4 3c=tf1G ~n>:cfi' l:ci '8cllcfi{ 34ft ufswr(la) a sa 3r4ii #aai
h.4ha sera area 3f@fr, 8&#r arr 3s#3ifa fa=la(giz-) 3f@fr 2rg(2sy #r
icz9) feciin: e&.¢.2ey stRt fafr1 3f@,fr7, &&&y Rterr 3hsiaifr aara ast aft arar tr

. "re, aarr fGfaa #r are qa-f@rssear3farf ? serf faz nrrr a#3iala sa#rstarr
3r4f@rer if@rzrailsw a 3rfrasrt
cficr~4~ ~n>:cfi' "Qci '8 cl Iaa3iafsir fag arr sraifar snfn3 3 @

(i) mu 11 ~cfl"~~~
(ii) rlzs Rt z;ft- 'a1f dJ1>fct ~

(iii) ark sa Rzrmrafl a fez1 6 cfi" 3ra-aTcf &<I'~

-+ 3ratsarf zrz fazerranaaw fa-at (i. 2) 3f@Gr, 2014a
If@rartaf@arrflvararc 3rsffvi 3r4tratramgr zttt

0-
(i)
(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

➔Provided further that the provisions of this Section shall not apply to -the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) r 3r2raufrart nf@auracarsz ares3fmIT eyeszav faalR@a z at airfa
'3JV ~n>:cfi' cfi" 10% arcrrarar tI"t 3frt~~ avs ia a1fa zaa avsh10% 3fa'lctlaf "CR cfi'l"~~~I

3 2 .0

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."

II. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/lntegrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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3 V2/161 to 163/6NK/I-IY

:: ORDER-IN- APPEAL ::

M/s. Amulfed Dairy(Formerly Mother Dairy), a unit of Gujrat Co
operative Milk Marketing Federation Ltd. (GCMMF), Plot No. 35, Near
Indira Bridge, Bhat, Gandhinagar-382428 (hereinafter referred to as the

'appellants') have filed the present appeals against the following

Orders-in-Original (hereinafter referred to as 'impugned orders; passed
by the Assistant Commissioner, CGST, Gandhinagar Division,

Gandhinagar (hereinafter referred to as 'adjudicating authority');

2. Briefly stated the facts of the case are that the appellants are

0

0

Sr. Order No. & Appeal No. Period Notice Pay Amount

No. date covered Amount Confirmed in OIO
(collected by &)
the appellants)

1 16/D/GNR/NK/ V2/161/GN 2015-16 Rs. 1,02,072/ ST- Rs. 14,679/-,

2018-19 dated R/18-19 Interest- at

13.11.2018
appropriate rate
on Rs. 14,679/
and Penalty- Rs.
14,679/

2 17/D/GNR/NK/ V2/162/GN 2015-16 Rs. 9,32,236/ ST- Rs.

2018-19 dated R/18-19 1,30,513/-,

15.11.2018 Interest- at
appropriate rate
on Rs. 1,30,513/
and Penalty- Rs.
1,30,513/

3 18/D/GNR/NK/ V2/163/GN 2015-16 Rs. 7,76,069/ ST- Rs.

2018-19 dated R/18-19 1,15,904/-,

16.11.2018 Interest- at
appropriate rate
on Rs. 1,15,904/
and Penalty- Rs.
11,590/

engaged in providing taxable services under the category of "GTA
Service, Legal Consultancy Service and Business Auxiliary Service" and
are registered with the Service Tax department. The appellants are also
availing benefit of Cenvat Credit as per the provision of Cenvat Credit
rules, 2004. During the course of audit, it was noticed that the
appellants were recovering 'Notice Pay' from the employees who were
leaving the job without giving notice for the stipulated period, and
thereby permitting the concerned employees to leave the job. In this
process, the appellants had recovered the amount (as shown in the
above table) for the period 2015-16. It was deduced by the audit team

that by recovering the notice pay, the appellants - ting the act

of the employees to leave the job. This activ -- llants falls
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under the category of 'declared services' as envisaged under Section
66E(e) of the Finance Act, 1994. On being pointed out by the audit
party, the appellants did not agree with the objection and accordingly
Show Cause notices were issued to them. The show cause notices were
adjudicated by the adjudicating authority vide the impugned orders,
wherein the adjudicating authority confirmed the demand along with

interest and penalty.

appellants. With respect to non-disclosure of amount received as notice
pay recovery, the appellants were having bonafide view that such

recovery does not fall under the ambit of service.
(e) no one is tolerating an act or situation in the present case and only

the terms.of the employment agreement are getting fulfilled.

(f) In support of their claim, they cited various case laws.

3. Feeling aggrieved, the appellants have filed the present appeals

against the impugned orders, on the grounds which are inter alia

mentioned that:
(a) the impugned orders were passed without taking into

0 consideration the facts and legal aspects of the issue.
(b) the amount recovered as notice pay from the employees was not

in connection with waiving any action or letting employee free from
consequences. The amount recovered was in connection with

administrative overheads to be incurred for finding a new candidate.
(c) when an employee terminates the service the notice pay recovery
cannot be regarded as service. The resignation tendered by employee

puts an end to the relationship of the employer with the employee. It
results in complete and absolute cessation of agreement of service.

Therefore, the act of terminating service and recovery of notice pay

cannot be called rendering of service by the appellants.
(d) the allegation of suppression of facts cannot be held against the0

4. Personal hearing in the case was granted on 14.02.2019 wherein

Shri P. G. Mehta, Advocate along with Shri Ankit Nahar appeared before
me on behalf of the appellants and reiterated the contents of appeal

memorandum.

5. I have carefully gone throu he case on records,
grounds of appeal in the Appeal nd oral submissions
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made by the appellants at the time of personal hearing. Now, let me
examine the reasons of confirming the demand and the defense reply

given by the appellants.

6. To start with, I find' that the adjudicating authority has confirmed
the demand of Service Tax stating that the activity of the appellants

correctly falls under the category of ' declared services' under section
66E(e) and as per the definition of 'service' as envisaged under Section
65B(44) of the Finance Act, 1994, the activity was carried out by one
person to another for a consideration which is tolerating the act of the
employees to leave the job without giving notice for the stipulated

period and allowing the employees to leave the job. In view of the

above, I find that the adjudicating authority has towed to the lines as
prescribed in the amendments made in the Act w.e.f. 01.07.2012. In
the new system, the word 'service' has been redefined under Section

65B(44) of the Finance Act, 1994. However, CBEC, in the month of 1une O
2012, had introduced an 'Education Guide' in light of the new system.
The said guide clarifies many queries that were supposed to erupt at the
time of the amendments made in the Act w.e.f. 01.07.2012. I would like

to quote below a concerned paragraph from the said guide for

clarification;
"2.9 Provision of service by an employee to the employer is

outside the ambit of service;
2.9.1 Are all services provided by an employer to the

employee outside the ambit of services?
No. Only services that are provided by the employee to the
employer in the course of employment are outside the ambit

of services. Services provided outside the ambit of
employment for a consideration would be a service. For
example, if an employee provides his services on contract
basis to an associate company of the employer, then this

would be treated as provision of service.
2.9.2 Would services provided on contract basis by a person
to another be treated as services in the course of

employment?
No. Services provided on contract basis i.e. principal-to
principal basis are not services e course of

employment.

0
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2.9.3 Would amounts received by an employee from
the employer on premature termination of contract of
employment be chargeable to Service Tax?
No. Such amounts paid by the employer to the
employee for premature termination of a contract of
employment are treatable as amounts paid in relation

,. to services provided by the employee to the employer
in the course of employment. Hence, amounts so paid
would not be chargeable to Service Tax. However any
amount paid for not joining a competing business
would be liable to be taxed being paid for providing

the service of forbearance to act".
In view of the above, it is now very clear that any payment made by

O· either of the party to the other one would not be chargeable to Service

Tax.

7. Thus, from the above, I conclude that the process of payment
made by the employees to the appellants, for termination of job before
the completion of the agreed upon period, is. not to be treated as a
service nor any act of consideration for refraining from an act or
tolerating an act. Therefore, I hold that the impugned orders should be
set aside in the interest of justice and the appellants should be given

relief from payment of ServiceTax along with interest and penalty.

0 8. In view of above, I set aside the impugned orders with

consequential relief to the appellants.

9. 3r41aai aaru z fr a{ 3rft ar fqzrl 3qlaa ta f4zn 5n1ar

9. The appeals filed by the appellants stand disposed off in above

terms,

.sv"
(smr gin)

Tener 37rz1#a (3%ta)
3
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(S. Dutta)
Superintendent (Appeals)
Central Tax, Ahmedabad

To,
M/s. Amulfed Dairy(Formerly Mother Dairy),
A unit of GCMMF Ltd., Plot No. 35,
Near Indira Bridge, Bhat, Gandhinagar-382428.

Copy to:

(1) The Chief Commissioner, Central GST, Ahmedabad Zone.

(2) The Commissioner, Central GST, Gandhinagar.
(3) The Assistant Commissioner, Central GST, Gandhinagar Division.

(4) The Assistant Commissioner(RRA), Central GST, Gandhinagar.

(5) The Asst. Commissioner(System), Central GST, Gandhinagar.

(6) Guard file.
(7) P.A. file.
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